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IN THE HIGH COURT OF JUSTICE 
QUEEN’S BENCH DIVISION 
THE ADMINISTRATIVE COURT 

[2018] EWHC 2787 (Admin) 

 

CO/5799/2017 

 

Royal Courts of Justice 
 

Wednesday, 26 September 2018 

 
 

Before: 
 

DAVID PITTAWAY QC 

(Sitting as a Deputy Judge of the High Court) 
 

 
 
B E T W E E N : 

 
THE QUEEN 

ON THE APPLICATION OF 
 LC Applicant 
 

-  and  - 
 

THE SECRETARY OF STATE FOR THE 
  HOME DEPARTMENT Respondent 

 

_________ 
 

MR B AMUNWA (instructed by Duncan Lewis) appeared on behalf of the Applicant.  

MR W IRWIN (instructed by Government Legal Department) appeared on behalf of the 

Respondent. 

 

_________ 
 

 

J U D G M E N T  
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THE DEPUTY JUDGE:  
 

1 On 26 July 2018 I handed down a judgment on the claimant’s application for judicial review 
of his detention under immigration powers since 8 June 2017 and of the defendant’s 

decision of 24 September 2017 to refuse to revoke a deportation order made in respect of the 
claimant.  This short judgment should be read in conjunction with that judgment, R, LC (On 
the Application Of) v Secretary of State for the Home Department  [2018] EWHC 1925 

Admin. 
   

2 I found at para.22 that it was open to the defendant to conclude that the claimant did not 
qualify for the additional protections afforded by Regulations 21(3) or (4) of the 
Immigration European Economic Area Regulations 2006 and that it was lawful to make the 

deportation decision on 23 March 2016.  It followed that I did not consider that the issue of 
enhanced protection from deportation under Regulation 27(4) arose.   

 
3 I found that if I was wrong in concluding that the defendant was not entitled to reach a 

decision on the basis that the claimant had not acquired a permanent right to reside in the 

UK, I went on to consider, at para.23 and following whether she was entitled to conclude 
that the claimant should be deported from the United Kingdom on the grounds of public 

policy or public security.  
  

4 I accepted at para.31 the defendant’s submissions that the defendant was entitled to 

conclude that the claimant continued to pose a risk of serious harm to the public through his 
history of previous offending and risk of reoffending, notwithstanding that he had not 

committed any criminal offences within the United Kingdom.  I concluded that even if the 
claimant had permanent residence in the United Kingdom as a result of five years’ residence 
I was satisfied that the defendant’s decision that the claimant should be deported on the 

grounds of public policy was lawful.  
   

5 I was also satisfied, at para.32, that the defendant’s subsequent decision to reject the 
application to revoke the deportation order was properly made.  
  

6 I was satisfied at para.33 that the claimant’s detention was lawful from 8 June 2017 to 20 
September 2017, which was the date of the revocation decision.  I was also satisfied that the 

defendant was entitled to detain the claimant after that date pending enforcement of the 
deportation decision.  However, I went on to consider the Hardial Singh principles, 
formulated in R (I) v SSHD [2002] EWCA Civ 888, namely that the duration of the 

claimant’s detention was excessive in the circumstances, that there never had been a 
prospect of removal within a reasonable period of time and that the defendant had failed to 

act with reasonable diligence and expedition to effect removal.   
 

7 I concluded, at para.41, that the detention of the claimant was in breach of the second 

Hardial Singh principle after the meeting between the Foreign and Commonwealth Office 
and the Portuguese authorities in Lisbon in April 2018, when it became clear that the 

Portuguese authorities were not prepared to provide an emergency travel document.  I also 
found that the defendant was entitled to conclude that the claimant’s health conditions could 
be managed in detention. 

   
8 Following handing down the judgment in this case, on 8 August 2018 the parties agreed a 

draft order which provided for the claimant’s release from detention and for further case 
management directions on the issue of quantum.  The defendant had identified a suitable 
release address for the claimant.  
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9 Unbeknown to the Government Legal Department, on 7 August 2018 the Portuguese 
authorities agreed to issue the claimant with an emergency travel document.  On 9 August 

2018, the defendant wrote to the court seeking to resile from the draft order which had not 
been sealed.  

  
10 On 5 September 2018, the claimant received notice on form ISE312 of the window for his 

removal from the United Kingdom between 5.00 p.m. on 12 September 2018 and 5.00 p.m. 

on 26 September 2018.  On 7 September 2018, the claimant made an urgent application for 
an interim injunction restraining the defendant from removing the claimant from the United 

Kingdom pending the conclusion of these proceedings.  On 12 September 2018, Whipple J 
granted an interim injunction prohibiting the defendant from deporting the claimant to 
Portugal pending the hearing today before me.   

 
11 Mr Amunwa submits that the defendant is seeking to remove the claimant while he has an 

ongoing claim for damages for unlawful detention against the defendant, which he maintains 
is unlawful and contrary to natural justice.  He submits that the claimant’s release inexorably 
followed from the judgment handed down on 16 July 2018. He accepts, however, that the 

defendant may be permitted to withdraw his consent to the agreed draft order where the 
defendant was taken by surprise at the change in circumstances, namely the Portuguese 

authorities’ decision to provide an emergency travel document on 7 August 2018.  He re fers 
me to Pacific Rim v Pkf Group [2015] EWHC 3735 (CH), 23 to 25.  His primary submission 
is that by deporting the claimant, the claimant will be deprived of the opportunity of 

pursuing his claim for damages.  He relies upon two cases; MS Ivory Coast v Secretary of 
State for the Home Department [2017] EWCA Civ 133, as applied in MH (pending family 

proceedings - discretionary leave) Morocco [2010] Upper Tier 439 IAC, to support his 
submission that a person with ongoing legal proceedings in the UK may rely upon EHCR 
Articles 5(4) and 5(6) and (8), contrary to s.6 of the Human Rights Act 1998, as a right to 

remain in or not be removed from the United Kingdom.  He concedes that the context of 
those two cases he referred to are different, however maintains the same principle applies in 

the claimant’s case.  
   

12 The thrust of his submission is that the claimant’s removal from the United Kingdom will 

severely inhibit his ability to provide instructions to his United Kingdom legal 
representatives on an application for permission to appeal in these proceedings, the 

assessment of damages for the period of his unlawful detention, on his medical condition 
and also on the issue of costs.  He submits that the reality of the claimant’s circumstances, 
(having been outside Portugal for many years), and his vulnerabilities, (including lack of 

accommodation, social or familial ties and poor mental and physical health), to use his 
words, is that he is likely to disappear into the ether.  He submits that the claimant has been 

closely involved in his claim, providing instructions on the factual disputes, participating in 
the production of the psychiatric report and providing responses to the defendant’s 
justification for continuing detention.  He maintains that by removing the claimant from the 

United Kingdom the defendant achieves an unconscionable windfall where the defendant 
would otherwise have been held to account.  

  
13 Mr Irwin submits that, as I found, the sole barrier to the claimant’s removal was the absence 

of a valid passport or an emergency travel document.  At the time the draft order was 

agreed, the Government Legal Department was unaware that the Portuguese authorities 
would issue an emergency travel document without the claimant’s authorisation.  The 

claimant’s detention was reviewed by the defendant on 10 August 2018, when it was 
decided that the issue of an emergency travel document amounted to a change of 
circumstances.  As a result, there was a reasonable prospect of the claimant being removed 
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from the United Kingdom within a reasonable time and that in the light of the substantial 
risks posed by the claimant his detention should be maintained.  

   
14 Further, on 13 August 2018, the defendant responded to the claimant’s letter of 13 June 

2018 in which the claimant had submitted that there had been a material change in 
circumstances which should lead to the deportation order being withdrawn pursuant to 
Regulation 32 of the EEA Regulations 2016.  The defendant rejected the claimant’s 

submissions on the grounds that the change in the circumstances was not material to the 
deportation order.   

 
15 Mr Irwin submits that the claimant’s detention since 7 August 2018 has been lawful as the 

only barrier to his deportation, the absence of an emergency travel document, has been 

removed.  He maintains that the claim for damages in the county court should not be 
regarded as a barrier to removing the claimant from the United Kingdom.  He rejects the 

claimant’s submissions that it will not be possible to obtain adequate instructions, pointing 
out that his legal representatives had obtained full instructions for the purposes of the 
judicial review proceedings.  He submits that the instructions can be obtained from the 

claimant in Portugal by email, telephone or Skype.  He repeats the arguments raised at the 
hearing of the judicial review application that while the claimant is in the United Kingdom 

he presents a high risk of harm, reoffending and absconding.  He adds that keeping the 
claimant in detention for a further indefinite period represents a substantial burden on public 
finances.  He submits that the balance of convenience is to refuse the application for an 

interim injunction. 
   

16 He also submitted that I should find that the claimant’s detention since 7 August 2018 was 
lawful, relying upon the dicta on rolling judicial review in Hussain, R v Secretary of State 
for the Home Department [2016] EWCA Civ 1111 at para.13 to 27, per Sales LJ, and R 

(Caroopen), R v Secretary of State for the Home Department [2016] EWCA Civ 1307 at 
para.56 to 58 per Underhill LJ, and 91 to 93 per Beatson LJ.  Mr Amunwa submits this 

approach should not extend to unlawful detention cases where the liberty of a person is at 
issue and the detention is ongoing.  He submits that the court would need to consider 
competing submissions on the legality of detention by reference to evidence which is not 

presently available. 
  

17 In my view, the claimant’s application for an extension of the interim injunction ordered by 
Whipple J fails.  Having considered the criteria set out in the well known case of American 
Cyanamid Co. (No 1) v Ethicon Ltd. [1975] AC 396, I am only barely satisfied that there is a 

serious issue to be tried, in the sense that the case is not frivolous or vexatious.  However, I 
am satisfied that the balance of convenience lies in not granting the injunction.  

  
18 I do not consider that the removal of the claimant from the United Kingdom should or is 

likely to inhibit the continuation of the civil proceedings for the assessment of damages.  I 

consider that his solicitors should be capable of establishing a means of communication with 
him following his return to Portugal by providing him with an email address or poste 

restante address which will enable them to continue to take instructions and give advice.  
There is no suggestion that the claimant is lacking in capacity.  Indeed, Mr Amunwa submits 
that he has played an active part in these proceedings.  The claimant’s solicitors have 

prepared a detailed case in support of the application for judicial review which will provide 
the majority of the evidence required in the claim for assessment of damages.  They will be 

able to give advice to the claimant as to any offer made as to whether it should be accepted 
or rejected.  
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19 By contrast, if the claimant remains in the United Kingdom pending the hearing of the civil 
claim, he remains a substantial risk of harm and reoffending because of his serious criminal 

record for reasons I gave in the judgment I handed down on 26 July 2018.  There is also, in 
my view, a significant risk that he would simply disappear.  

   
20 At this stage, it is not possible to indicate how long it would be before any such proceedings 

were heard or settled or whether any right of appeal would be exhausted.  It could be a 

matter of months or, indeed, years, in the event that he was released from detention.  
  

21 I accept Mr Amunwa’s submission that it would not be appropriate for me to engage in a 
rolling judicial review by reaching a decision to day as to whether the claimant’s detention 
since 7 August 2018 has been lawful.  There is no claim before me on which I can properly 

adjudicate and there may be further material the parties would wish to place before me at 
any substantive hearing. 

   
22 It will be a matter for the Legal Aid Board to decide, if an application for public funding is 

submitted, whether it should be granted in the light of the findings I made in the judgment 

handed down on 26 July 2018.  
  

23 Accordingly, I decline to make any findings today on whether his continued detention since 
7 August 2018 has been lawful.                               
 

__________ 
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